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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Fresh, Inc.
Granted to Date 02/06/2011
of previous
extension
Address 3/F, 19 East 57th Street
New York, NY 10022
UNITED STATES
Attorney Wendi E. Sloane
information Barack Ferrazzano Kirschbaum & Nagelberg LLP

200 W. Madison Street, Suite 3900
Chicago, IL 60606

UNITED STATES

trademarks@bfkn.com Phone:312-984-3100

Applicant Information

Application No 77962063 Publication date 08/10/2010
Opposition Filing 02/07/2011 Opposition 02/06/2011
Date Period Ends

Applicant CBS Radio Inc.

40 West 57th Street
New York, NY 10019
UNITED STATES

Goods/Services Affected by Opposition

Class 038. First Use: 2007/02/28 First Use In Commerce: 2007/02/28
All goods and services in the class are opposed, namely: radio broadcasting services and
broadcasting services, namely, streaming of audio material via the global communication network

Grounds for Opposition

| Priority and likelihood of confusion

| Trademark Act section 2(d)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration | 2633783 Application Date 03/11/1999

No.

Registration Date | 10/15/2002 Foreign Priority NONE
Date

Word Mark FRESH



http://estta.uspto.gov

Design Mark

fresh

Description of
Mark

NONE

Goods/Services

Class 003. First use: First Use: 1991/11/00 First Use In Commerce: 1991/11/00

Body lotions, hand creams, face creams, bath gels, shower gels, face soaps,
body soaps, shampoos, hair conditioners, cosmetics, namely lipsticks, eye
shadows, lip gloss, nail polish, face powders, foundations, scented incense,
perfume, toilet waters, massage oils

U.S. Registration | 2460825 Application Date 03/11/1999

No.

Registration Date | 06/19/2001 Foreign Priority NONE
Date

Word Mark FRESH

Design Mark

fresh

Description of
Mark

The mark is a stylized drawing of the lower case word "FRESH".

Goods/Services

Class 035. First use: First Use: 1991/11/00 First Use In Commerce: 1991/11/00

Wholesale and retail stores featuring body lotions, hand creams, face creams,
bath gels, shower gels, face and body soaps, shampoos and conditioners,
cosmetics, namely lipsticks, eye shadows, lip gloss, nail polish, face powders,
foundations, perfume, toilet waters and massage oils

U.S. Registration | 2377045 Application Date 03/11/1999

No.

Registration Date | 08/15/2000 Foreign Priority NONE
Date

Word Mark FRESH




Design Mark

fresh

Description of
Mark

NONE

Goods/Services

Class 004. First use: First Use: 1997/11/00 First Use In Commerce: 1997/11/00
Scented Candles

U.S. Registration | 2493583 Application Date 08/02/2000

No.

Registration Date | 09/25/2001 Foreign Priority NONE
Date

Word Mark FRESH F21C

Design Mark

FRESH F21C

Description of
Mark

NONE

Goods/Services

Class 003. First use: First Use: 2000/08/15 First Use In Commerce: 2001/01/02

Skin clarifiers, face cleansers, face cream, skin emollients, face lotion, face
masks, face moisturizer; face scrubs, face soaps, facial toners, lip balm, shower
gel, body gels, body lotions, facial masks, body masks, facial scrubs, body
scrubs, makeup, lipstick, lip gloss, eye makeup, blush, mascara, hand cream,
foot cream, body scrubs, sun block, after-sun lotions, perfume, colognes, toilet
water, scented body oil, personal deodorant, makeup remover, toilet soap, bath
foam, bath gel, bath beads, hair care preparations, hair shampoo, conditioners

U.S. Registration | 2713600 Application Date 06/25/2002

No.

Registration Date | 05/06/2003 Foreign Priority NONE
Date

Word Mark FRESH

Design Mark

Description of NONE

Mark

Goods/Services

Class 003. First use: First Use: 1991/11/01 First Use In Commerce: 1991/11/01

Skin Clarifiers, Face Cleansers and Makeup Remover, face cleansing wipes,
Face Creams, Face Emollients, Face Lotion, Face Masks, Face Moisturizer,




Face Scrubs, Soaps and Toners; Shower Gels; Body Gels and Lotions; Body
Masks, Scrubs and Exfoliants; Hand Cream; Foot Care preparations namely
Foot Cream, Foot soak and Foot scrub; Body Scrubs; Oral Care preparations
namely toothpaste, tooth polish; Perfume; Cologne; Toilet Water; Scented Body
Oil for personal use; Personal Deodorant; Sun Block; After-Sun Lotions; Shaving
Cream and lotions; After-Shave Cream; non-medicated Lip Balm; Toilet Soap for
face and body, Bath Foam and Bath Gels Preparations; Hair Care Preparation;
Hair Shampoo and Conditioner; Hair Styling Products; Makeup; Lipstick; Lip
Gloss and shines; Face base and foundations and face makeup primers,
concealers, face powders and blush, Eye shadows and eye shines; Mascara;
Sun protection creams, sun block lotions and sticks, after-sun creams and
lotions, self-tanning creams and lotions

U.S. Registration | 3323960 Application Date 10/18/2005

No.

Registration Date | 10/30/2007 Foreign Priority NONE
Date

Word Mark FRESH CANNABIS SANTAL

Design Mark

fresh

CANNABIS
SANTAL

Description of
Mark

The mark consists of the word "fresh" in stylized script, above the word
"CANNABIS" in stylized script, above the word "SANTAL" in stylized script.

Proceedings

Goods/Services Class 003. First use: First Use: 2005/09/15 First Use In Commerce: 2005/09/15
Eau de cologne; Eau de parfum; Eau de perfume; Eau de toilette
Related Opposition No. 91197203 to Application No. 76/699,560 for FRESH, Opposition

No. 91197808 to Application No. 76/699,559 for FRESH and Opposition No.
91198499 to Application No. 77/962,065 for FRESH COUNTRY.

Attachments

75658377#TMSN.gif ( 1 page )( bytes)

75658398#TMSN.gif ( 1 page )( bytes)

7565866 7#TMSN.gif ( 1 page )( bytes)

76104248#TMSN.gif ( 1 page )( bytes)

78735400#TMSN.jpeg ( 1 page )( bytes)

FRSH-0091 Notice of Opposition.pdf ( 26 pages )(4394873 bytes )

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address

Certificate of Service

record by First Class Mail on this date.

Signature

/Wendi E. Sloane/

Name

Wendi E. Sloane




Date 02/07/2011




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Fresh, Inc.
. In the matter of:
Opposer, . Application Serial No. 77/962,063
. For the mark:
V. :  FRESH COUNTRY
. Published in the Official Gazette
CBS Radio Inc., : On August 10, 2010

Applicant.

X

NOTICE OF OPPOSITION

Opposer Fresh, Inc. (“Opposer”), a Delaware corporation, with the address of 3/F 19 East
57th Street, New York, New York 10022, believes that it will be damaged by the registration of
the mark FRESH COUNTRY (“Applicant’s Mark”), as shown in Application Serial
No. 77/962,063, filed on March 18, 2010 by CBS Radio Inc. (“Applicant”), for “radio
broadcasting services and broadcasting services, namely, streaming of audio material via the
global communication network™ in International Class 38, and hereby opposes the same.

The grounds for opposition are as follows:

L, Opposer, a Delaware corporation, is a manufacturer and seller of various high-
quality cosmetic and personal care products, including make-up, skin care products, fragrances
and other related merchandise, and has advertised, promoted, distributed and sold, since at least
as early as November 1, 1991, a wide variety of such goods under its trademark FRESH, both in
standard characters as well as in a characteristic stylized script (collectively, the “FRESH

Trademarks”), in the United States.
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2. Opposer owns several federal trademark registrations and pending applications in

the United States for its FRESH Trademarks. These registrations and applications include:

MARK REG./APPLN. NO. GOODS/SERVICES CLASS(ES)
2,633,783 body lotions, hand creams, face creams, 3
fres h bath gels, shower gels, face soaps, body

soaps, shampoos, hair conditioners,
cosmetics, namely lipsticks, eye shadows,
lip gloss, nail polish, face powders,
foundations, scented incense, perfume,
toilet waters, massage oils

lotions, hand creams, face creams, bath
gels, shower gels, face and body soaps,
shampoos and conditioners, cosmetics,
namely lipsticks, eye shadows, lip gloss,
nail polish, face powders, foundations,
perfume, toilet waters, massage oils

2,460,825 wholesale and retail stores featuring body 35
fresh

2,377,045 scented candles 4
fresh

FRESH F21C 2,493,583 skin clarifiers, face cleansers, face cream, 3

face emollients, face lotion, face masks,
face moisturizer, face scrubs, face soaps;
facial toners; lip balm; shower gel; body
gels; body lotions; facial masks, body
masks, facial scrubs, body scrubs; makeup;
lipstick; lip gloss; eye makeup; blush;
mascara; hand cream; foot cream; body
scrubs; sun block; after-sun lotions;
perfume; cologne; toilet water; scented
body oil; personal deodorant; makeup
remover; toilet soap; bath foam, bath gel;
bath beads; hair care preparations; hair
shampoo, conditioners

FRESH 2,713,600 skin clarifiers, face cleansers and makeup 3
remover, face cleansing wipes, face
creams, face emollients, face lotion, face
masks, face moisturizer, face scrubs, soaps
and toners; shower gels; body gels and
lotions; body masks, scrubs and exfoliants;
hand cream,; foot care preparations,
namely, foot cream, foot soak and foot
scrub; body scrubs; oral care preparations,
namely, toothpaste, tooth polish; perfume;
cologne; toilet water; scented body oil for
personal use; personal deodorant; sun
block; after-sun lotions; shaving cream and
lotions; after-shave cream; non-medicated
lip balm; toilet soap for face and body, bath
foam and bath gel preparations; hair care
preparation; hair shampoo and conditioner;
hair styling products; makeup; lipstick; lip
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MARK REG./APPLN. NO. GOODS/SERVICES CLASS(ES)

gloss and shines; face base and foundations
and face makeup primers, concealers, face
powders and blush, eye shadows and eye
shines; mascara; sun protection creams, sun
block lotions and sticks, after-sun creams
and lotions, self-tanning creams and lotions

fr esh 3,323,960 eau de cologne; eau de parfum; eau de 3
perfume; eau de toilette
CANNABIS

SANTAL

3. These registrations and applications are valid and subsisting, and registration
Nos. 2,633,783, 2,460,825, 2,377,045, 2,493,583 and 2,713,600 are all now incontestable.
Together, this family of marks protects Opposer’s numerous cosmetic and personal care products
and services. Copies of these registrations and applications from the U.S. Patent and Trademark
Office (“PTO”) Database are attached herewith, collectively marked as Exhibit A. Certified
copies of these properties will be made of record during Of)poser’s testimony period. Opposer
currently distributes its products in commerce under its FRESH Trademarks, both within the
United States and in numerous countries throughout the world.

4. Long prior to the filing date of the application opposed herein, Opposer used the
FRESH Trademarks for the goods and services covered by the registrations and applications
referred to above. As a result of such use, Opposer has developed a distinctive style and quality
of products that the general public throughout the United States associates with the FRESH
Trademarks. Cosmetic and other beauty products sold under the FRESH Trademarks have been
extremely successful throughout the country and internationally, and have come to be associated
by consumers as emanating from Opposer.

5, Opposer’s FRESH Trademarks are strong and distinctive, with many now being
incontestable. Also, by virtue of Opposer’s longstanding use, the FRESH Trademarks are

accorded protection not only in connection with the precise goods and services identified in
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Opposer’s registrations, but also in connection with products and services which are related to or
which are in the likely zone of natural expansion of the goods identified in Opposer’s
registrations.

6. The FRESH Trademarks have achieved a vast amount of consumer recognition by
virtue of Opposer’s continuous use of the marks for nineteen years with the registered goods and
its advertising and publicity in a variety of well-known media sources, including, among others:
Vogue, Seventeen, Cosmopolitan, Vanity Fair, Harper's Bazaar, Elle, In Style, Glamour,
In Touch, Allure, Details, Women's Wear Daily, The New York Times, The New York Post,

The Boston Globe, Time Out Chicago and People. Opposer also features the FRESH

Trademarks on its own website, www.fresh.com, representative pages of which are collected at
Exhibit B.

7 Opposer’s goods have been sold and marketed under the FRESH Trademarks, in
the United States and internationally, both at Opposer’s own boutiques and at select retail stores,
including, among others, Barney’s New York, Macy’s, Nieman Marcus and Sephora, as well as
on the Internet, and have become exclusively associated with Opposer. As a result of this
extensive use, Opposer has acquired an eminent reputation and valuable good will in the FRESH
Trademarks throughout the United States. Finally, the FRESH Trademarks also constitute the
Opposer’s trade name in addition to simply being trademarks for its products.

8. On March 18, 2010, Applicant filed its application to register “Fresh Country” in
connection with “radio broadcasting services and broadcasting services, namely, streaming of
audio material via the global communication network” in International Class 38, claiming a first

use date of February 28, 2007.
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